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An employee has to meet either the definition of
“teacher” or “classified employee” or he or she is
not covered by the Act.

Classified EmployeesTeachers
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Those with professional 
educator’s certificate

Two-year college instructors

Principals who obtained tenure 
before the Contract Principal Law

Teacher   
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Bus Drivers

CNP Employees

Custodians

Maintenance Personnel

Aides

Secretaries and Clerical

Non-certificated Supervisors

Those without professional educator’s certificate

Classified 
Employees   



Superintendents CSFOs Temporary, part-
time, substitute

Summer school
Occasional, seasonal, 

supplemental, or 
irregularly employed 

Pilot programs or 
programs with short-

term or finite 
funding
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▪ Three consecutive complete school years
▪ Complete school year is anytime before October 1st

through end of year
 If hired after October 1st, that year doesn’t count

▪ Earn it unless written notice is given :
 For teachers, on or before last day of third 

consecutive school year
 For classified employees, on or before June 15th

following that third year (except for 1st year of 
legislative quadrennium, then June 30th).
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▪ Only complete school years count
▪ Includes creditable leave time
▪ Tenure/nonprobationary status as teacher or 

classified employee separate and not transferrable 
or interchangeable between categories

▪ Not transferrable between boards, except for 
annexation, school district formation, consolidation, 
or a similar reorganization
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▪ The old teacher tenure act was based on a series of 
one-year contracts, with automatic renewals

▪ The contracts renewed unless they were “non-
renewed” in the non-renewal window at the end of the 
year

▪ The contract/renewal/non-renewal language does not 
appear in the new act

▪ Be careful about using those terms and try to think 
about service on a continuuma three year trial 
period
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Employees who have attained tenured status
or nonprobationary status shall be deemed
tenured teachers under this Act. Current time
in service shall be credited toward the
attainment of tenure or nonprobationary status

Position Rank Title

Work Site Location Assignment

or Rate of Compensation
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Tenure is not earned in:



▪ May be terminated any time upon written 
notice (recommendation by Superintendent, 
vote of Board) before nonprobationary status 
is earned

▪ If terminated, get 15 days pay and benefits 
from issuance of notice

▪ Decision not appealable
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▪ May be terminated any time upon written notice 
(after recommendation of Superintendent and 
vote of the Board) on or before June 15th unless 
it is the third year and then the deadline is the 
last day of the school year

▪ During school year, requires 30 days notice

- Teacher can submit written statement to Board

▪ Decision not appealable
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▪ Reasons for Termination

 Justifiable decrease in number of positions
 Incompetency
 Insubordination
 Neglect of duty
 Immorality
 Failure to perform duties in a satisfactory 

manner
 Other good and just cause

 Cannot be for political or personal reasons

15



▪ Teacher challenged non-renewal and denial of tenure 
on “political or personal” provision

▪ Claim – she supported ousted principal, and that’s 
why she was fired

“No action may be proposed or approved based upon 
political or personal reasons on the part of the 
employer, chief executive officer or governing board.”

ALA. CODE §16-24C-4 (1975)
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▪ Court held: 
 Probationary teacher can be terminated at the discretion 

of the board
 Such termination is final
 “Political or personal” provision does not apply to 

non-tenured teachers
 "Prohibition of 'personal or political action' . . . relates 

only to tenured teachers/employees."

Jackson v. Geneva County Board of Education, 
2013 WL 4614970 (Ala.Civ.App.)

 "
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1. Recommendation by Superintendent – written 
notice of proposed termination
 Reason
 Short and plain statement of facts
 Statutory grounds for termination
 Opportunity to request hearing within 15 days of 

notice
2. No hearing request, Board can go ahead and vote
3. If hearing requested, Board sets hearing between 

30 and 60 days of issuance of notice of hearing 
(can be rescheduled by agreement or good cause)

18



 Tenured teacher challenged termination based on 
lack of notice

 Claim – teacher did not receive notice of proposed 
termination and did not know to request a hearing

 §16-24C-6(k) provides for the “mailbox rule” and 
creates a rebuttable presumption that the letter was 
received two days after it was mailed

 ALJ ordered that she be given a hearing
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 Court held:
 16-24C-6(k) provides a presumption but not a 

conclusion
 Teacher rebutted the presumption and should have 

been given a hearing on termination
Taylor v. Huntsville City Board of Education, 
2013 WL 4290153 (Ala.Civ.App.)

 Practical Lesson
Cannot just put in mail and presume – safest way is to 

track (at the least) or hand deliver
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▪ Superintendent has burden of proof
▪ Employee can present testimony, evidence, and 

argument, and can cross examine witnesses
▪ Can have an attorney
▪ Court reporter paid by State
▪ Hearing can be private or public (employee 

choice)
▪ Subpoenas may be issued
▪ Board acts as a deliberative body
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▪ After hearing or vote (if no hearing requested), notice from 
Superintendent within 10 calendar days

▪ If after hearing, notice of right to appeal should be included
▪ Appeal is to State Superintendent (15 days of receipt of 

decision)
▪ Goes to hearing officer (retired judges trained in ADR) 
▪ Notice of appeal contains grounds and served on 

Superintendent
▪ Superintendent will prepare record and send within 20 

days of receipt
▪ Hearing officer holds hearing with deference to Board’s 

decision and renders decision within 5 days
▪ Can appeal that decision to Court of Civil Appeals
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▪ Firearm was found in bag on band director’s desk, 
and band director claimed it was oversight.

▪ Band director was fired for violation of weapons 
policy.

▪ Hearing officer upheld termination, finding that “a 
lesser penalty than termination should have been 
imposed.  However [SFA] provides that the 
hearing officer may affirm or reverse the decision 
of the Board only, no modification is authorized.”
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▪ Claim: Hearing officer got it wrong and afforded 
too much deference to Board’s decision – he 
could have changed the decision if he disagreed.

▪ Court held:
 Board could prohibit weapons and pass "zero 

tolerance policy"

 Hearing officer got it right – he could not substitute 
his judgment for that of Board

Lambert v. Escambia County Board of Education, 
2013 WL 5583739 (Ala. Civ. App.)
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▪ Employee brought marijuana to campus and was 
suspended for 90 days without pay

▪ Hearing officer reversed Board’s decision, finding 
it “arbitrary and capricious” and “manifestly unjust”

▪ Court held:
 Hearing officer exceeded his authority by substituting his 

judgment for Board's and did not give deference to 
decision

 Board's decision was upheld

Chilton County Board of Education v. Caholane, 117 
So.3d 363 (Ala. Civ. App. 2012)

25

▪ Teacher was terminated due to a number of issues:
 Parent complaints
 She made racial comments
 Comments about a student's weight
 Tape recorded her class
 Poor classroom management
 Made negative comments to cafeteria staff
 Failed to properly clock in
 Displayed inappropriate picture to coworkers
 Failed to follow directives
 Spoken harshly to students
 Conduct was both before and after SFA

26

▪ Claims on Appeal:
 Superintendent gave notice of termination too late (12 

days instead of 10 days, as SFA required)

 Decision was arbitrary and capricious, political and 
personal (she said everything changed after she crossed 
principal)
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▪ Court Held:
 Late notice of the Board's action did not matter, as it did 

not affect appeal or her due process rights

 No evidence of "political and personal" – Board weighed 
evidence

 Emphasized the required "extremely deferential" 
standard of review

Also, note that actions occurred before and after Students 
First Act and no distinction was made between those actions –
focus was on when the termination occurred.

Cox v. Mobile County Board of School Commissioners, 
2013 WL 5583630 (Ala. Civ. App)
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▪ Employee decisions are effective immediately

▪ For tenured and non-probationary classified 
personnel, pay continues until the sooner of:

(1)  75 days

(2)  When the hearing officer rules

▪ Termination based on moral turpitude, immorality, 
abandonment of job, incarceration, or neglect of duty 
– pay may cease immediately

▪ If employee wins appeal, can receive back pay
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These provisions are a bit different and much 
simpler to follow:

▪ Can suspend for 20 work days without pay

▪ Notice has to be given and an opportunity to 
present evidence and argument to the Board

▪ If over 20 days, notice, hearing, and review 
process for terminations apply

30
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General Rule

An employee may be reassigned or transferred to 
any position for which he or she is qualified by skill, 

training, or experience
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Reassignments

Within same 
school or 
campus

Transfers

Between 
schools

Superintendent can reassign

 Within same school, campus, or facility

 By 20th calendar day after school begins

 Teacher must have certification

 Only once per year

 Without loss of compensation 

No challenge or appeal
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Conditions for transfers to another school

 Employee must hold appropriate certification

 No reduction in compensation

 First 20 calendar days of school

 Only once per school year

 Must be Board approved

 If within high school feeder pattern, meeting before vote

 If outside high school feeder pattern, hearing before vote
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▪ Can be transferred if no reduction in compensation, 
written notice is issued not less than 15 days before 
decision, and transfer is effective not less than 15 
calendar days from decision

▪ If to a work site outside of high school feeder pattern, 
have opportunity to appeal in same manner as 
termination

▪ Only one transfer per year
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▪ Probationary and non-tenured employees
 Can be transferred to position that pays less or shorter term if:

1.   Appropriate certificate
2.   Written notice is given with explanation of

effect on compensation of employee
3.   Opportunity to object in writing before the vote

 Transfer effective not less than 15 calendar days from vote

▪ Non-probationary and tenured employees
 Transfers to positions with lower rate or shorter term may be 

challenged like a termination

 Transfers in conjunction with RIFs or made in order to comply 
with state or federal law are not subject to challenge or review
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▪ The following are not considered terminations or 
transfers
 Reduction or modification of compensation or benefits
 Reduction or modification of work or school year

IF
- Prospective
- Recommended by Superintendent and approved by 

Board
- Applied uniformly to similarly situated employees 

within system, division, department, or employment 
classification

 Layoffs or RIFs due to decreased enrollment or
shortage of revenues
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Acknowledges and authorizes paid administrative leave

Paid administrative leave – Superintendent decides
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▪ Revocation of certificate         termination

▪ Similarly, no certificate (if revoked, denied, suspended, 
forfeited, or ineligible)        no rights under Act

▪ “Rights, remedies, and procedures . . . shall not apply 
or be available to such employee.”

▪ Challenge is by way of certification appeal

39
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5 day notice

Any such employee may terminate 
his or her employment at any other 
time by giving five days’ written 
notice to the employer

30 day notice

No tenured teacher permitted to 
resign within 30 calendar days 
before the first day of the next 
school term for students

Penalty

Any teacher terminating his or her employment in violation of this section
is guilty of unprofessional conduct, and the State Superintendent of
Education may revoke or suspend the certificate

Notice by certified mail, next business day 
delivery (FedEx, UPS, DHL), or by physical 
delivery to the employee or the employee’s last 
known address
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The employer has the burden of proving service 
was effected, but the employee has the burden of 
proving that such service was not properly made.

Notice deemed received two business days after 
sent for mail and private delivery

“Whenever this act affords an employee the right 
to be heard by the governing board . . . and such 
right to be heard is requested . . . the merits of the 
recommended employment action shall not be 
deliberated or determined by the governing board  
. . . before the hearing.”

Section 8, Act No. 2011-270

42



 Ethics law applies to individuals

 Violations can result in criminal liability

 Not the board’s responsibility or the 
superintendent’s to monitor, interpret, or 
enforce
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 Can’t use position for personal gain

 Can’t use public resources for personal use

 Prohibits conflicts of interest

 Can’t solicit or receive a thing of value because 
of position

 Can’t be given anything to influence official action

45
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Includes . . .

“Any person employed at the state, county, 

or municipal level of government . . .”
ALA. CODE §36-25-1(26)

(That means Board employees too!)
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Includes Board members and 
Superintendents but not you!

“Any person elected to public office . . . by the vote of the people at 
state, county, or municipal level of government . . ., and any person 

appointed to a position at the state, county, or municipal level of 
government . . .”

ALA. CODE §36-25-1(27)
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“The spouse, or a dependent of the public 
employee.”

ALA. CODE §36-25-1(14)

For a public official, also includes an “adult child and 
his or her spouse, a parent, a spouse’s parents, 

siblings and their spouses. . .”
ALA. CODE §36-25-1(15)
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“Any business of which the person or a member of 
his or her family is an officer, owner, partner, board 
of director member, employee, or holder of more 
than five percent of the fair market value of the 

business.”
ALA. CODE §36-25-1(2)
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“A conflict on the part of a …public employee between his 
or her private interests and the official responsibilities 

inherent in an office of public trust. A conflict of interest 
involves any action, inaction, or decision by a…public 

employee in the discharge of his or her official duties which 
would materially affect his or her financial interest or those 

of his or her family members or any business with which the 
person is associated in a manner different from the manner 
it affects the other members of the class to which he or she 

belongs.”

ALA. CODE §36-25-1(8)
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Can’t use position for personal gain:

“No…public employee shall use or cause to be used his or her official 
position or office to obtain personal gain for himself or herself, or family 

member of the public employee…or any business with which the 
person is associated…”

ALA. CODE §36-25-5(a)
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Can’t use public resources for private 
benefit:

“No…public employee shall use or cause to be used equipment, 
facilities, time, materials, human labor, or other public property under 

his or her discretion or control for the private benefit or business benefit 
of the…public employee, any other person, or principal campaign 

committee…”

ALA. CODE §36-25-5(c)
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Can’t solicit a thing of value:

“No…public employee shall, other than in the ordinary course of 
business, solicit a thing of value from a subordinate or person  or 

business with whom he or she directly inspects, regulates, or  
supervises in his or her official capacity.”

ALA. CODE §36-25-5(e)
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“Any gift, benefit, favor, service, gratuity, tickets or passes 
to an entertainment, social or sporting event, unsecured 

loan, other than those loans and forbearances made in the 
ordinary course of business, reward, promise of future 

employment, or honoraria or other item of monetary value.”

ALA. CODE §36-25-34(a)
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1. Qualifying Campaign Contributions.

2. Family member to family member gifts motivated by a family 
relationship.

3. Anything given by a friend of the recipient under 
circumstances which make it clear that it is motivated by a 
friendship and not given because of the recipient’s official 
position. Relevant factors include whether the friendship 
preexisted the recipient’s status as a public employee, public 
official, or candidate and whether gifts have been previously 
exchanged between them.
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4. Greeting cards, and other items, services with little intrinsic 
value which are intended solely for presentation (such as 
plaques, certificates, and trophies), promotional items 
commonly distributed to the general public, and items or 
services of de minimis value.

5. Loans from banks and other financial institutions on terms 
generally available to the public.

6. Opportunities and benefits, including favorable rates and 
commercial discounts, available to the public or to a class 
consisting of all government employees.

7. Rewards and prizes given to competitors in contests or 
events, including random drawings, which are open to the 
public.
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8. Anything that is paid for by a governmental entity …except for 
tickets to a sporting event offered by an educational institution 
to anyone other than faculty, staff, or administration of the 
institution.

9. Anything for which the recipient pays full value.

10. Compensation and other benefits earned from a non-
government employer, vendor, client, prospective employer, or 
other business relationship in the ordinary course of 
employment or non-governmental business activities under 
circumstances which make it clear that the thing is provided for 
reasons unrelated to the recipient’s public service as a public 
official or public employee.
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11. Any assistance provided or rendered in connection with a safety or 
a health emergency.

12. Payment of or reimbursement for actual and necessary 
transportation and lodging expenses, as well as waiver of 
registration fees and similar costs, to facilitate the attendance of a 
public employee or official (plus spouse) at an educational function 
or widely attended event of which the person is a primary sponsor. 
This exclusion applies only if the public employee meaningfully 
participates in the event as a speaker or a panel participant, by 
presenting information related to his or her agency or matters 
pending before his or her agency, or by performing a ceremonial 
function appropriate to his or her official position; or if the public 
official’s or public employee’s attendance at the event is 
appropriate to the performance of his or her official duties or 
representative function.
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13. Payment of or reimbursement for actual and necessary 
transportation and lodging expenses to facilitate a public 
employee’s participation in an economic development function.

14. Hospitality, meals, and other food and beverages provided to a 
public employee (plus spouse) as an integral part of an 
educational function, economic development function, work 
session, or widely attended event, such as a luncheon, banquet, or 
reception hosted by a civic club, chamber of commerce, charitable 
or educational organization, or trade or professional association.

15. Any function or activity pre-certified by the Director of the Ethics 
Commission as a function that meets any of the above criteria.
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16. Meals and other food and beverages provided to a public 
official or public employee in a setting other than any of the 
above functions not to exceed for a lobbyist twenty-five dollars 
($25) per meal with a limit of one hundred fifty dollars ($150) 
per year; and not to exceed for a principal fifty dollars ($50) per 
meal with a limit of two hundred fifty dollars ($250) per year. 
Notwithstanding the lobbyist’s limits herein shall not count 
against the principal’s limits and likewise, the principal’s limits 
shall not count against the lobbyist’s limits.
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17. Anything either (i) provided by an association or organization to 
which the state or, in the case of a local government official or 
employee, the local government pays annual dues as a 
membership requirement or (ii) provided by an association or 
organization to a public official who is a member of the association 
or organization and, as a result of his or her service to the 
association or organization, is deemed to be a public official.  
Further included in this exception is payment of reasonable 
compensation by a professional or local government association or 
corporation to a public official who is also an elected officer or 
director of the professional or local government association or 
corporation for services actually provided to the association or 
corporation in his or her capacity as an officer or director.
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18. Discount on accommodations as a result of membership in 
organization or association (e.g. AASBO discount).
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$25.00 or less per occasion and an 
aggregate of $50.00 per year from a single 

provider or as may be prescribed by the 
Ethics Commission.
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Can’t use confidential information for 
personal gain:

“No public official, public employee, former public official or former 
public employee…, shall use or disclose confidential information gained 
in the course of or by reason of his or her position or employment in any 
way that could result in financial gain other than his or her regular salary 
as such public official or public employee for himself or herself, a family 
member of the public employee or family member of the public official, 

or for any other person or business.”

ALA. CODE §36-25-8
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Can’t represent clients before former 
employer for two years:

“No public employee shall serve for a fee as a lobbyist or 
otherwise represent clients, including his or her employer before 
the board, agency, commission, or department, of which he or 
she is a former employee for a period of two years after he or 

she leaves such employment.”

ALA. CODE §36-25-13(b)
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Can’t enter into contracts with former 
employer for two years:

“No public official, director, assistant director, department or 
division chief, purchasing or procurement agent having the 

authority to make purchases, or any person who participates in 
the negotiation or approval of contracts, grants, or awards or any 
person who negotiates or approves contracts, grants, or awards 
shall enter into, solicit, or negotiate a contract, grant, or award 

with the  governmental agency of which the person was a 
member or employee for a period of two years after he or she 
leaves the membership or employment of such governmental 

agency.”

ALA. CODE §36-25-13(c)
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“A statement of economic interests shall be completed and filed in 
accordance with this chapter with the commission no later than April 30 of 
each year covering the period of the preceding calendar year by each of 
the following:

(1) All elected public officials at the state, county, or municipal level of government or their instrumentalities.”

(2) Any person appointed as a public official and any 
person employed as a public employee at the state, 
county, or municipal level of government who 
occupies a position whose base pay is seventy-five 
thousand dollars ($75,000) or more annually (to be 
adjusted each year based on CPI).

(3) All candidates, simultaneously with the date he or she becomes a candidate as defined in Section 17-22A-2, or 
the date the candidate files his or her qualifying papers, whichever comes first.”

ALA. CODE §36-25-14(a)
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There is no “turning the other way” on 
violations:

“Every governmental agency head shall within 10 days file 
reports with the commission on any matters that come to his 

or her attention in his or her official capacity which constitute a 
violation of this chapter.”

ALA. CODE §36-25-17(a)
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“A supervisor shall not discharge, demote, transfer, or 
otherwise discriminate against a public employee regarding 

such employee’s compensation, terms, conditions, or 
privileges of employment based on the employee’s reporting a 

violation, or what he or she believes in good faith to be a 
violation, of this chapter or giving truthful statements or truthful 

testimony concerning an alleged ethics violation.”

ALA. CODE §36-25-24(a)
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“A supervisor who is alleged to have violated this section shall 
be subject to civil action in the circuit courts of this state 

pursuant to the Alabama Rules of Civil Procedure as 
promulgated by the Alabama Supreme Court.”

ALA. CODE §36-25-24(d)

71

“No public employee shall file a complaint or otherwise initiate 
action against a public official or other public employee without 

a good faith basis for believing the complaint to be true and 
accurate.”

ALA. CODE §36-25-24(c)
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“(a)(1) Any person subject to this chapter who intentionally 
violates any provision of this chapter shall, upon conviction, 

be guilty of a Class B felony. 

(2) Any person subject to this chapter who violates any 
provision of this chapter shall, upon conviction, be guilty of 

a Class A misdemeanor.”

ALA. CODE §36-25-27(a)(1)(2)
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“(a) No lobbyist, or subordinate of a lobbyist or principal shall offer or 
provide a thing of value to a public employee or public official or to a 

family member of the public employee or family member of the 
public official; and no public employee or public official or family 
member of the public employee or family member of the public 
official shall solicit or receive a thing of value from a lobbyist, 

subordinate of a lobbyist or principal. Notwithstanding the foregoing, 
a lobbyist or principal may offer or provide and a public official, 
public employee, or candidate may solicit or receive items of de 

minimis value.”

ALA. CODE §36-25-5.5(a)
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NEW LAW
No person shall offer or give to a 
public official or public employee or a 
member of the household of a public 
employee or a member of the 
household of the public official and 
none of the aforementioned shall 
solicit or receive anything for the 
purpose of influencing official action, 
regardless of whether or not the thing 
solicited or received is a thing of 
value.”

OLD LAW
“No person shall offer or give to
a public official or public
employee or a member of the
household of a public
employee or a member of the
household of the public official
and none of the
aforementioned shall solicit or
receive a thing of value for the
purpose of influencing official

action.”

ALA. CODE §36-25-7(a)



A meeting, event, or activity held within the State of Alabama, or 
if the function is predominantly attended by participants from other 
states, held within the continental United States, which is organized 
around a formal program or agenda of educational or informational 
speeches, debates, panel discussions, or other presentations 
concerning matters within the scope of the participants’ official 
duties or other matters of public policy, (including social services 
and community development policies) economic development or 
trade, ethics, government services or programs, or government 
operations, and which, taking into account the totality of the 
program or agenda, could not reasonably be perceived as a 
subterfuge for a purely social, recreational, or entertainment 
function. 

ALA. CODE §36-25-1(13)
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“A gathering, dinner, reception, or other event of mutual 
interest to a number of parties at which it is reasonably 

expected that more than 12 individuals will attend and that 
individuals with a diversity of views or interest will be present.”

ALA. CODE §36-25-1(36)
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 Employee with side business conducted at school

 Employee’s spouse with business (yard service, 
catering, marketing)

 Meals for coaches  - team meals v. meeting for dinner

 Personal Purchases through school (food, equipment, 
etc)
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 School Equipment for personal use 
(computers, cameras, lawn mowers)

 Trips – coordinated by employees

 T Shirts, clothing, goods, “rewards” 
programs, etc.

 Alabama, Auburn, UAB Tickets/Other 
Recreational Tickets

 Camps, After School Functions and the 
use of school property
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 1995 opinion – Assistant principal could not sell 
Tupperware at school

 Cannot “use his or her position as assistant 
principal to benefit himself/herself as a Tupperware 
sales person”

 May not use her position to solicit business from 
subordinates

 Why? – Use of position for personal gain

 Can have outside employment BUT the outside 
employment must “in no way be related to the 
person’s public employment not may that public 
employment be used to increase the economic 
benefits of outside employment”
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 1996 opinion – Coach receiving a 
supplement from Booster Club

 Coach could not revive a salary 
supplement in the form of cash or anything 
else of value from Booster Club or other 
group in additional to salary and 
supplements from board except as 
otherwise provided by law or pursuant to a 
lawful employment agreement regulated 
by Board policy

 Why? – Use of position for personal gain
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 2000 opinion – Teacher receiving a few 
school trip for chaperoning

 Complimentary travel ok provided that the 
school system sanctions the event and 
designates the chaperones who will 
receive a free trip

 School board employees who would 
receive a free trip cannot solicit students 
to participate

 Why? – Use of position for personal gain 
and conflict of interest
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 1996 opinion – School administrators developed 
educational materials on own time and wanted to 
sell to school boards

 It was ok to do so as long as there is no use of 
public time, equipment, labor or materials; the 
administrator did not use his position to obtain the 
opportunity and the development of the lessons did 
not interfere with his public employment

 BUT could not sell to the school system where an 
administrator and would supervise the teachers he 
would sell to.

 All work on lesson plans has to be done on his own 
time.
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“The deliberative process of governmental bodies 
shall be open to the public during meetings [as 
defined by this Act].  Except for executive sessions
. . .  All meetings of a governmental body shall be 
open to the public and no meetings of a 
governmental body may be held without providing 
notice.”

Section 1, the Open Meetings Act.
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What you need to know:

• How a meeting is defined

• Grounds for executive session

• Required notice
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Targets deliberative process . . . Not every 
time board members are together or even 

“talk shop”
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 A prearranged gathering of a quorum of a board, board 
committee or board subcommittee, during which the 
board is authorized to exercise the powers it possesses 
to approve the expenditure of public funds.

 For example:  Committee or subcommittee over finance or 
budget
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A gathering, prearranged nor not, when members 
deliberate specific matters that, at the time, the 
participating members expect to come before the board 
at a later date.
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Social gatherings, conventions, conferences, training 
programs, press conferences, media events, or other 
gatherings, so long as the members do not deliberate 
matters that they expect to come before the board at a 
later date; or

90



Appointments in person or electronically, with state or 
federal officials to make a report, obtain information, or 
seek support for issues of importance to the board.
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 An exchange of information or ideas among a quorum 
of the body intended to arrive at or influence a decision 
as to how the body should vote on a specific matter 
that, at the time of the exchange, members expect to 
come before the body.

 Requires a quorum

 Requires discussion about specific matters that are 
expected to come before the board at some point
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• AASB conference

• Not a meeting unless deliberation

• Even if a quorum is present
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 Open Meetings Act requires that meetings be public

 Includes an exception for “executive sessions”

 9 specified reasons

 1 “catchall”

94

1. Personal/Professional

2. Formal Hearings

3. Litigation

4. Quasi-Judicial

5. Statutory

95

6. Land Acquisition

7. Security

8. Crime Investigation

9. Negotiations

10. Trade Secrets

96



• Convene meeting/quorum

• Move to go into executive session

• Motion or resolution must state purpose for session

• Certification (if necessary)

• Recorded vote of each member

• Statement of when (if) board will reconvene
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▪ Quasi-Judicial

▪ Contested Hearing

=

▪ Student Expulsion

▪ Personnel Hearings

98

Required for four grounds:

• Litigation

• Crime investigation

• Trade secrets

• Negotiations

99



1. General reputation and character;

2. Physical condition;

3. Professional competence;

4. Mental health; or

5. Job performance of certain public employees.

100

Characteristics or actions of a person directly 
involving:

• good or bad ethical conduct;

• moral turpitude; or

• suspected criminal activity, not including job 
performance.

101

• The ability to practice a profession within the 
profession’s acceptable standards of care and 
responsibility.

• A vocation requiring state certification or passing a 
state licensing exam.

• Applies to persons who have completed at least three 
years of college-level education and obtained at least 
a college-level degree.
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Generally does not apply to Classified staff

• Exception – nurses, CPA

Generally applies to Certified instructional staff

• Exception – career tech
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 The observed conduct or actions … in furtherance 
of … assigned duties, including whether:

 the employee meets, exceeds, or fails to meet job 
requirements; or 

 formal employment actions should be taken.
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 The job performance of certain public officials or 
employees

• Superintendent

• Principal

• Administrator

• Employees making more than $50,000

 Job performance of those employees must be 
debated or discussed in person BUT can meet in 
executive session to discuss good name and 
character
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Chronic Tardiness

• Janitor

• Assistant superintendent

106

Poor record-keeping

• Bookkeeper

• CSFO

107

Failure to follow Course of Study

• New teacher

• 25-year veteran teacher with doctorate
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 When expressly allowed by federal law or state 
law:

 To consider the discipline, dismissal, or formal written 
complaints or charges;

 Brought against a public employee, a public school 
student, or an individual, corporation, partnership … 
subject to board regulation.

109

Example:

• Student expulsion

• Conferences under personnel statutes, but not 
transfer hearings (but statutory)
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 To discuss with an attorney the legal 
ramifications of and legal options for:

 Pending litigation;

 Controversies not yet being litigated but 
imminently likely to be litigated or imminently likely 
to be litigated if the board pursues a proposed 
course of action; or

 To meet or confer with a mediator or arbitrator.

111



• Rely on your attorney to help with this

• EEOC Charge

• ADA accommodation

• Demand letters

• Letter from employee organization

• Basis for such a finding
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 A written opinion or oral declaration in the minutes:

 From an attorney licensed to practice law in Alabama.

 Stating this exception is applicable to the planned 
discussion.
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To deliberate and discuss evidence or testimony 
presented during a public or contested case or 
hearing and vote upon the outcome of the 
proceeding or hearing.

114



The board is acting in the capacity of a quasi-
judicial body and:

• If the board votes upon its decision in an open 
meeting; or

• Issues a written decision which may be appealed 
to a hearing officer, an administrative board, court, 
or other body with the authority to conduct an open 
hearing or appeal.

115

“as otherwise expressly provided by other federal or 
state statutes”

116

• Transfer hearings

• “Conferences” under tenure, fair dismissal acts (formal 
hearing)

• Could argue these fall under multiple exceptions

117



• To discuss what the governmental body is willing to 
offer or accept when considering the purchase, sale, 
exchange, lease, or market value of real property.

• Only persons representing the interests of the board in 
the transaction may be present.

• Can’t negotiate the deal in executive session

118

• Site acquisition for a school

• Authorize limit for an offer

119

• Board member with a personal interest in the 
transaction cannot attend.

• A condemnation action to acquire the property involved 
has not been filed.

• Material terms of contract disclosed in the public 
portion of a meeting prior to contract execution (but 
not necessarily after the executive session).
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To discuss:
• security plans, procedures, assessments, measures, or 

systems; 
• the security or safety of persons, structures, facilities, 

or other infrastructures; or
• the public disclosure of which could reasonably be 

expected to be detrimental to public safety or welfare.

121

When the discussion involves critical 
infrastructure or critical energy infrastructure 
information, the owners and operators of such 
infrastructure shall be given notice and an 
opportunity to attend the session.
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To discuss:

• information that would disclose the identity of an 
undercover law enforcement agent or informer;

• the criminal investigation of a person who is not a 
public official; or

• whether or not to file a criminal complaint.

123



Certification by a law enforcement officer, DA, 
or the Attorney General that the discussions 
would imperil effective law enforcement.

124

• School secretary

• Embezzlement

___________________

Also can be “reputation”
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To discuss strategy in preparation for 
negotiations between the board and board 
employees.

126



A person representing the interests of the 
board advises the discussion would have a 
detrimental effect upon the board’s 
negotiating position if disclosed.

127

To discuss preliminary negotiations involving matters 
of trade or commerce in which the board is in 
competition with private individuals or entities of 
other governmental bodies in Alabama or in other 
states or foreign nations or to discuss matters or 
information of the character defined or described in 
the Alabama Trade Secrets Act.
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A person involved in the recruitment or retention 
effort or who has personal knowledge that the issues 
to be discussed are covered by the Alabama Trade 
Secrets Act and the discussions would have a 
detrimental effect upon the negotiations.

129



• All governmental bodies subject to the Open 
Meetings Act must give notice of meetings

except

advisory boards, commissions or task forces created 
to make recommendations on public policy issues 
and are comprised of people not compensated by 
public funds for their work.

• Some advisory committees

• Superintendent-appointed committees

130

Also not required for:

• Formal hearings

• Quasi-judicial proceedings

131

• Contain time, date and place of meeting and the 
preliminary agenda

• If no agenda is available, posted notice must contain a 
general description of the nature and purpose of 
meeting

• When agenda becomes available, should be posted

132



How much notice is required?

1. Prearranged meetings required by law

(Regular meetings) 7 days

2. Other prearranged meetings

(Special meetings) 1 day

3. Emergency meetings and Resignations 1 hour

133

 Can be held on 1 hour’s notice

IF

1. One day notice is “prevented by emergency 
circumstances requiring immediate action to avoid 
physical injury to persons or damage to property” or

2. Meeting is held solely to accept resignation

134

 Must be posted on bulletin board convenient for 
public viewing in the “central administrative office of 
the board”

 Direct notification – parties may request direct notice 
of all meetings

 Body can set reasonable rules and regulations for registration 
and payment

 Costs can be assessed in advance

 Can use reasonable methods of notification, including e-mail, 
phone, fax, and U.S. mail

 Should contain time, place and purpose of meeting

135



Record of meeting required

▪ Record must have:

• time

• date

• place

• members present

• action taken

Not required for executive session

136

▪ Open Meetings Act requires Board to maintain 
minutes

AND

▪ To make available to public “as soon as practicable after 
approval”

137



▪ Personnel records are business records

▪ Maintain information on employees that helps 
accomplish business purposes

▪ Place where put required information

139

▪ Most businesses maintain personnel files, even 
though they don’t have to

▪ In Alabama, there is a law requiring personnel 
files for employees of boards of education

▪ Alabama Code §16-22-14 (1975)

140

“Each board shall establish and maintain a 
personnel file on each employee.”

Alabama Code §16-22-14(b)(1975)

141



▪ Executive officer is responsible for 
supervising maintenance of file and for 
maintaining “updated, complete and 
accurate records.”

▪ Clear those tasks may be delegated, but 
ultimate responsibility is Superintendent’s
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▪ Immigration materials

▪ Tax information

▪ Name/address

▪ Work performance materials may be placed in 
file

143

▪ Statements, reports and comments

 Work performance

 Discipline

 Suspension

 Dismissal

▪ Have to be written and signed as to accuracy

▪ Information attached to the work performance 
materials
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▪ Materials pertaining to work performance 
provided to employee

▪ Also have to provide all materials that:

 Tend to diminish employee’s professional or 
work status

 Reflect adversely on employee’s record of 
performance or character

145

▪ Anonymous materials can go in the file under 
prescribed conditions:
1. Must be transmitted to Superintendent
2. Superintendent decides if investigation is needed
3. Investigation
4. Results reduced to writing

- Signed by Superintendent or other responsible official
- Dated
- Attached to anonymous complaint

5. Place results in file

▪ If no investigation within thirty days, complaint has 
to be destroyed

146
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▪ Evaluations

▪ Accolades

▪ Disciplinary matters

▪ Reprimands

▪ Responses and 
reprimands

▪ Personnel actions

▪ Photographs

▪ Application
▪ Insurance information
▪ Retirement and 

benefit information
▪ Transcripts
▪ Certificate 

information
▪ Leave requests
▪ Health information
▪ Pay information



▪ Personnel files should not be a dumping ground 
for everything related to an employee

▪ Everything in them should have a business 
related use

▪ Used to store information that is needed or will 
be used for board’s purposes

▪ Ask the question – what do we really need?
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▪ Employees have access

▪ Employee representatives have access

▪ Access to the whole file (“No document shall be 
withheld”)

▪ Can get copies of all documents in file

▪ Can “answer or object” in writing to material and 
the “answer or objection” will go in file
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“Public access to school personnel files is 
affirmed subject to the privacy rights 
rulings of the various federal and state 
courts.”

ALA. CODE §16-22-14 (1975)
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“Every citizen has a right to inspect and 
take a copy of any public writing of this 
state, except as otherwise provided by 
statute.”

151

▪ Not defined in the Open Records Act

▪ Judicially defined in Stone v. Consolidated 
Publishing Co.

152

A record as is reasonably necessary to record 
the business and activities required to be done 
or carried on by a public officer so that the 
status and condition of such business and 
activities can be known by our citizens.

Stone v. Consolidated Publishing Co.
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Ala. Code §41-13-1

▪ Written, typed or printed books, papers, letters, 
documents and maps

▪ Made or received in pursuance of law by public 
officers

▪ In transaction of public business
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▪ Computerized information
 E-mail, sent or received
 Data stored on disc or hard drive
 Data posted on internal or external web page

▪ Final drafts or documents reflecting ultimate 
decisions

▪ Written notification of unusual or unauthorized fiscal 
transactions

▪ Other written reports required of CSFO
▪ Documents required by ALA. CODE §16-13A-6 Fiscal 

Accountability Act
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ALA. CODE §16-13A-6(d)
▪ All financial documents, in whatever source 

retained, are public documents and shall be 
open . . .  to the public
 Budget, financial statements
 Supporting spreadsheets

 Audit reports
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▪ Recorded information received by a public 
officer in confidence

▪ Sensitive personnel records

▪ Pending criminal investigations

▪ Records the disclosure of which would be 
detrimental to the best interests of the public.
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▪ Social Security Number

▪ Bank accounts

▪ Employee tax information

▪ Employee health care payment information

▪ Employee home addresses, phone numbers, 
marital status, drug test results, etc.

158

Interest of citizens in 
knowing what public 
officials are doing

159

Interest of general 
public in having 
government run 
efficiently and without 
undue influence

vs.



▪ Responsibility of citizen to identify the 
documents needed under reasonable 
safeguards established by the board

▪ Also, it is the citizen’s burden and expense 
to copy the writings and delivery

160

▪ Open Records Act is construed broadly and in 
favor of disclosure

▪ It is the board’s burden to show why disclosure 
is not required
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• Statutory (State and Federal)
• Banking Records
• Juvenile court records
• Hospital records
• Certain medical records
• Records subject to privilege
• Probation reports
• Identity of Medicaid recipients
• Records under FERPA
• Records under HIPAA
• Confidential information under federal grants

• Other
• Personnel Records
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Attorney General Opinion No. 96-00003

Must disclose
a. Salary expenditure account information
b. Race and gender
c. Current assignment
d. Rank and type of certificate
e. Employment experience
f. Salary
g. Hire and tenure date
h. Applications and disciplinary action
i. Superintendent’s recommendation for transfer or discipline after 

board action
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▪ Personnel files in the electronic age

 Electronic mail

 Computer records

▪ FERPA

▪ HIPAA

164
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▪ Just throw everything in
▪ Assume everything is 

confidential
▪ Commingle private and public 

material
▪ Delegate and fail to supervise
▪ Keep a “super secret” file or 

“personal” personnel file
▪ Deny access to employees or 

the public (but can establish 
reasonable restrictions and 
guidelines)

▪ Get a plan – what should go 
in files

▪ Organize by subject matter 
or date

▪ Standardize – size and 
materials

▪ Make sure Superintendent 
knows what is in files

▪ Scan in files/digitize and 
secure

▪ Develop an access 
policy/guidelines

▪ Make a backup



▪ The FLSA requires that certain records be kept

▪ Not required to go in personnel file necessarily, but 
make sure you have all of these kept somewhere
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1. Name & Social Security 
Number

2. Address and Zip Code
3. Birth date
4. Gender and job title
5. Time and day when work 

week begins
6. Hours worked each day
7. Hours worked each week

8. Basis for wage payment
9. Regular hourly pay
10. Total earnings – straight time 

for day or week
11. Total overtime – week
12. Additions/ Deductions from 

wages
13. All wages in pay period
14. Date of wage payments
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1. A monthly financial statement 
showing the financial status of 
the local board accounts with 
itemized categories specified by 
the State Board of Education

2. A monthly report showing all 
receipts and the sources 
thereof

3. A monthly report showing all 
expenditures with itemized 
categories specified by the 
State board of Education

4. An annual projected budget

5. Monthly and/or quarterly 
reports showing expenditures 
relative to such projected 
budget

6. A yearly report of the fixed 
assets inventory of the local 
board of education with 
itemized categories specified 
by the State Board of 
Education

7. Financial and other information 
necessary to participate in 
national statistical studies on 
education

▪ Records kept by public officials to document 
business must be protected from “mutilation, 
loss, or destruction”

▪ Must be kept as required by Examiners

▪ Must be kept as required by local government 
records commission

▪ If it is required to be kept, pretty good bet it is 
considered “public”
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▪ State Records Commission publishes a handbook 
on records disposition and retention

▪ http://www.archives.alabama.gov/officials/rdas/loc
al/edrda.pdf

▪ Refer to lists and follow directives.
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Q U E S T I O N S .  . .  ?
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1910 First Avenue North
Birmingham, Alabama 35203

www.bishopcolvin.com
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