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What is a Sales Tax?

 Definition under Alabama law:

“There is levied… a privilege or license tax against the 
person on account of the business activities” of such 
person measured against “gross sales.”

(§40-23-2 Code of Alabama 1975, as amended)
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What is a Sales Tax? (continued)

 privilege or license tax; (what privilege?)
 against the person; (what person?)
 measured against.

The focus of a sales tax is operation of a business “within 
this state.”  If a business does not operate “within this state,” 
sales tax does not apply.
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What is a Use Tax?

“An excise tax is hereby imposed on the storage, use or 
other consumption in this state of tangible personal 
property….”

(§40-23-61)

Use tax does not apply on a transaction where sales tax 
was paid.

(§40-23-62(1))
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What is a Use Tax? (continued)

 storage;
 use; or
 other consumption.

Unlike a sales tax, the focus of a use tax historically has 
been on the consumer.
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Use Tax – Self-Reporting 

Except in limited circumstances (for example, registration 
of a motor vehicle purchased out of state), historical 
compliance rates for these consumer use tax statutes 
have been low because they rely on the consumer self-
reporting.  Compare with compliance rates for voluntary 
reporting of cash wages.  Surprised?
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Enforcement of Use Tax

Many states, including Alabama, have statutes requiring 
vendors not operating within the state (and therefore not 
subject to sales tax) to nevertheless collect use tax from 
the consumer.

(§40-23-67)
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Challenges to State Use Tax Statutes

Some out-of-state businesses have challenged the 
constitutionality of statutes, like the one in Alabama, 
requiring vendor collection of use tax.

Prior to 2018, the U.S. Supreme Court said an out-of-state 
vendor generally had to have a “physical presence” in a 
state in order for that state to enforce sellers’ use tax 
statutes, like Alabama’s.
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Enter SSUT

In 2015, the Alabama Legislature adopted “The Simplified 
Seller Use Tax Remittance Act,” which created a voluntary
use tax remittance program for “eligible sellers.”

“Eligible Seller” is defined as “a seller that sells tangible 
personal property or a service, but does not have a 
physical presence in this state….”

(§40-23-191)
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Purpose of SSUT – Anticipating a Shift 

In light of the increasing popularity of online sales, and the 
corresponding loss of revenue to state and local 
governments (think Amazon), many observers anticipated 
the U.S. Supreme Court to eventually break with 
precedent and declare that “physical presence” would no 
longer be required in order for states to enforce collection 
of use tax on out-of-state vendors.
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Purpose of SSUT – Anticipating a Shift 
(continued) 
Out-of-state businesses feared that, in the event of a 
change in law from the U.S. Supreme Court, they could be 
subject to complying with the laws of:

 each state;
 each county government within each state; and
 each municipal government within each county 

government.

With over 10,000 sales & use tax jurisdictions in the U.S., 
the compliance burdens are significant.

12



Purpose of SSUT – Anticipating a Shift 
(continued) 
By voluntarily opting into SSUT, out-of-state vendors 
could, with respect to Alabama, reduce uncertainty and 
complexity that might follow in the wake of a change in 
law.

Participants in SSUT and their customers are exempt from 
paying any sales and use tax (other than SSUT) that may 
be levied on a transaction at either the State or local level.

(§40-23-193(a))
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Wayfair Decision – Clarity?

In its 2018 South Dakota v. Wayfair decision, the U.S. 
Supreme Court overruled precedent by discarding the old 
“physical presence” requirement.  It is now permissible for 
a state to enforce a use tax remittance statute against an 
out-of-state vendor that, by virtue of the volume and dollar 
amount of transactions involving delivery into that state, 
has a “substantial nexus” to the state.

In Wayfair, the Court found that annual sales into South 
Dakota of at least $100,000 or 200 separate transactions 
was sufficient for a “substantial nexus.”  
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Use Tax Transaction - Hypothetical

Manufacturer in New York sells $100,000 piece of 
equipment to Company in Decatur, Alabama.  New York 
business has no physical presence in Alabama but 
decides to comply with Alabama law requiring vendor to 
collect use tax from Company.  How much use tax does 
Manufacturer collect and to whom does it remit payment?

• State of Alabama (4%) = $4,000
• Morgan County (1%) = $1,000
• City of Decatur (4%) = $4,000

TOTAL (9%) = $9,000
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Use Tax Transaction - Hypothetical

Manufacturer’s recordkeeping responsibilities could 
quickly become burdensome and time-consuming if 
Manufacturer makes frequent sales throughout the State 
of Alabama.
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How is SSUT Different?

Manufacturer could instead decide, voluntarily, to enroll in 
SSUT.  Under SSUT, the payment is as follows:

 State of Alabama (8%) = $8,000
TOTAL (8%) = $8,000
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Why does this matter to Boards of 
Education?
 Use tax and SSUT matter for Boards now because 

proceeds of these taxes are used for public school 
funding.

 Use tax and SSUT also matter for Boards in the future
because (a) online/out-of-state retail (“clicks-and-
mortar”) continues to grow relative to traditional 
storefront retail (“bricks-and-mortar”), and (b) future 
legislation modeled on SSUT could have wide-ranging 
effects to local funding sources.
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Distribution of Use Tax Proceeds (State 
4%)
 Remote Use Tax (tangible personal property)

– State General Fund 75%
– Educational Trust Fund 25% ($8,122,483 in FY18)

 Use Tax
– State General Fund 53%
– Education Trust Fund 47% ($159,169,978 in FY18)
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Distribution of Use Tax Proceeds (local)

 County and municipal use tax proceeds are allocated 
jurisdiction by jurisdiction; some proceeds are 
allocated for public school purposes, while others are 
allocated for general or other purposes.
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Distribution of SSUT Proceeds (Total 8% 
rate)
 SSUT

– State of Alabama 50%
• General Fund (75%) (37.5%)
• Educational Trust Fund (25%) (12.5%)

– All Counties 20%
– All Municipalities 30%
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Recent Proposed Legislation

 HB418 (not enacted)
– Would have expanded SSUT considerably by 

eliminating “affiliated nexus” provisions and by raising 
8% SSUT rate by (likely) 1%.

 For example, under current law, Best Buy is not 
eligible for SSUT because it has a physical presence 
in the State.  Under HB418, Best Buy could create and 
use a business affiliate to handle all orders at 
www.bestbuy.com, and all online sales for the 
company would then go through SSUT, rather than 
going through the ordinary use tax distribution.
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Illustration – Flow of Funds to BOE

Rarewatches.com sells luxury wristwatches online and 
has a single office/warehouse building in Montana.  In 
2018, the company sold $1,000,000 of watches to 
Alabama residents, all of whom live in the City of 
Tuscaloosa, using the company’s website.

Q: Does sales tax apply to these transactions?
A: No.  Under Alabama law, rarewatches.com does not 

operate a business within the state, so sales tax does 
not apply.
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Illustration – Flow of Funds to BOE

 Q:  Is rarewatches.com required to collect use tax on 
each purchase?

 A:  Yes.  Under Alabama law and following the Wayfair 
decision, rarewatches.com – because of the dollar 
volume of annual sales to Alabama – will be required 
to collect use tax on each purchase.
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Illustration – Flow of Funds to BOE

 Rarewatches.com is eligible for participation in SSUT 
because it is a seller of tangible personal property 
without a physical presence in Alabama.

 If the company does not participate in SSUT, each 
taxing jurisdiction may require rarewatches.com to 
collect use tax on purchases.

 Scenario 1:  assume rarewatches.com does NOT elect 
to participate in SSUT.
– State (4%) = $40,000 ($10,000 to ETF)
– County (3%) = $30,000 ($13,500 to local BOEs)
– City (2%) = $20,000
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Illustration – Flow of Funds to BOE

 Scenario 2: rarewatches.com decides to sign up for 
SSUT
– SSUT (8%) = $80,000

• $10,000 to ETF
• $30,000 to State General Fund
• $40,000 to municipalities ($24,000) and counties 

($16,000) throughout the State.
– Unless otherwise directed by local law, 

municipalities and counties are not required to 
use these funds for public school purposes.
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Illustration – Flow of Funds to BOE

 Comparison
– Scenario 1 (non-SSUT)

• $23,500 of total $90,000 use tax collected used for 
public school purposes (26.11%)

– Scenario 2 (SSUT)
• $10,000 of total $80,000 use tax collected used for 

public school purposes (12.5%)
 Bottom Line

– Under current law, participation in SSUT does not 
diminish funding of ETF, however…

– In jurisdictions with significant local sales/use tax funding 
of schools, SSUT may reduce local funding.
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SSUT in Context - ETF Receipts
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Questions and Answers


